STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

BLANE EARL PEARSON and JANET
PEARSON, as parents and natura
guar di ans of BLANE EARL
PEARSON, JR , a mnor,
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)
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)

FI NAL ORDER

Pursuant to notice, the Division of Adm nistrative Hearings,
by Admi nistrative Law Judge WIlliamJ. Kendrick, held a final
hearing in the above-styled case on Decenber 6, 2001, in
Gai nesville, Florida.

APPEARANCES

For Petitioners: Samuel Hankin, Esquire
305 Northeast First Street
Gai nesville, Florida 32601

For Respondent: B. Forest Ham lton, Esquire
Post O fice Box 38454
Tal | ahassee, Florida 32315-8454

STATEMENT OF THE | SSUE

At issue in this proceeding is whether Blane Earl Pearson,

Jr., a mnor, suffered an injury for which conpensation should be



awar ded under the Florida Birth-Related Neurol ogical Injury
Conpensati on Pl an.

PRELI M NARY STATEMENT

On Decenber 22, 2000, Bl ane Earl Pearson and Janet Pearson
as parents and natural guardi ans of Bl ane Earl Pearson, Jr.
(Blane), a mnor, filed a petition (clainm) with the D vision of
Adm ni strative Hearings (DOAH) for conpensation under the Florida
Birt h-Rel at ed Neurol ogical Injury Conpensation Plan (Pl an).

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensation Association (NICA) with a copy of the claimon
Decenber 28, 2000. N CA reviewed the claimand on March 15,

2001, gave notice that it had "determ ned that such claimis not
a 'birth-related neurological injury' within the nmeaning of
Section 766.302(2), Florida Statutes,"” and requested that "an
order [be entered] setting a hearing in this cause on the issue
of conpensability."” Such a hearing was held on Decenber 6, 2001.

At hearing, the parties stipulated to the factual matters
set forth in paragraphs 1, 2 and 4 of the Findings of Fact.
Petitioners presented the testinony of Janet Pearson and
Janet Luna, and Petitioners' Exhibit 1 (the nedical records filed
wi th DOAH on Decenber 22, 2000), and Petitioners' Exhibit 2
(fetal heart nonitor strips filed with DOAH Sept enber 10, 2001),
Petitioners' Exhibit 3 (the deposition of Lynn Larson),

Petitioners' Exhibit 4 (renmuneration records for Doctors



M chael Duchowny and Charl es Kal stone, filed with DOAH

Decenber 6, 2001) and Petitioners' Exhibit 5 (the deposition of
Laura Law, filed with DOAH January 23, 2002)!, were received into
evi dence. Respondent's Exhibit 1 (the deposition of

M chael Duchowny, M D.) and Respondent's Exhibit 2 (the
deposition of Charles Kalstone, MD.)2 were received into
evidence. No other wi tnesses were called, and no further
exhibits were of fered.

The transcript of the hearing was filed January 2, 2002, and
the parties were accorded until February 15, 2002, to file
proposed final orders. Consequently, the requirenent that a
final order be rendered within 30 days after the transcript has
been filed was wai ved. Rule 28-106.216(2), Florida
Adm ni strative Code. The parties elected to file such proposals,
and they have been duly consi dered.

FI NDI NGS OF FACT

Fundanent al fi ndi ngs

1. Petitioners, Blane Earl Pearson and Janet Pearson, are
the parents and natural guardi ans of Blane Earl Pearson, Jr., a
m nor. Blane was born a live infant on October 5, 1998, at
Shands at AHG (Al achua General Hospital), a hospital |ocated in
Gainesville, Florida, and his birth weight exceeded 2,500 grans.

2. The physician providing obstetrical services at Blane's

birth was Bradley Wllians, MD., who, at all tinmes materi al



hereto, was a "participating physician" in the Florida Birth-
Rel at ed Neurol ogical Injury Conpensation Plan, as defined by
Section 766.302(7), Florida Statutes.

Cover age under the Pl an

3. Pertinent to this case, coverage is afforded under the
Plan for infants who suffer a "birth-rel ated neurol ogi cal
injury," defined as an "injury to the brain . . . caused by
oxygen deprivation or nechanical injury occurring in the course
of | abor, delivery, or resuscitation in the i nmedi ate post -
delivery period in a hospital, which renders the infant
permanently and substantially nmentally and physically inpaired.”
Sections 766.302(2) and 766.301(1)(a), Florida Statutes.

4. Here, the parties have stipulated, and the proof
ot herwi se denonstrates, that Blane is permanently and
substantially nentally and physically inpaired. Wat remains to
resolve is whether Blane's inpairnent is related to an injury to
the brain caused by oxygen deprivation or nmechanical injury
occurring in the course of l|abor, delivery, or resuscitation in
t he hospital

Bl ane's birth

5. At or about 6:30 a.m, Cctober 5, 1998, Ms. Pearson
(wth an estimated date of delivery of October 10, 1998, and the
fetus at 39+ weeks gestation) presented to Al achua General

Hospital for induction of |labor. At the tinme, Ms. Pearson's



nmenbr anes were noted as intact, and no contractions or vagi nal
bl eedi ng were observed. External fetal nonitoring, which began
at 6:41 a.m, revealed a reassuring fetal heart rate.

6. Pitocin drip was started at 7:59 a.m, and by 9:19 a.m,
M's. Pearson was experiencing irregular contractions. 1In the
interim external fetal nonitoring reveal ed a reassuring fetal
heart rate (in the 130 beat per m nute range), with good
reactivity and variability.?3

7. WMs. Pearson's |abor progressed steadily, and at or
about 11:50 a.m, vagi nal exam nation revealed the cervix at 3
centineters dilation, effacenent at 80 percent, and the fetus at
station -1. At that tinme, the nmenbranes were artificially
ruptured, with clear fluid noted, and Dr. WIlians authorized an
epi dural anesthesi a. *

8. Ms. Pearson's |abor continued to progress steadily, and
at 1:04 p.m, with the cervix at 10 centineters dilation,
ef facenent at 100 percent, and the fetus at station +1,
Dr. WIlians was called and advi sed that Ms. Pearson was
"conpl ete and wanting to push.” Dr. WIIlians announced he was
"on his way," arrived in the |abor and delivery room at
1:18 p.m, and at 1:20 p.m, Blane was delivered spontaneously,
wi t hout incident.

9. On delivery, Blane was bul b-suctioned, accorded bl owby

oxygen, dried, and noved to a radiant warner. Initial newborn



assessnent noted no apparent abnormalities. Apgar scores were
recorded as 8 at one mnute and 9 at five mnutes.

10. The Apgar scores assigned to Blane are a nuneric
expression of the condition of a newborn infant, and reflect the
sum poi nts gai ned on assessnent of heart rate, respiratory
effort, nmuscle tone, reflex irritability, and color, with each
category being assigned a score ranging fromthe | owest score of
0 through a maxi mum score of 2. As noted, at one mnute, Blane's
Apgar score totaled 8 wth heart rate, respiratory effort,
nmuscle tone, and reflex irritability being graded at 2 each, and
col or being graded at 0. At five mnutes, Blane's Apgar score
totaled 9, with heart rate, respiratory effort, nuscle tone, and
reflex irritability again being graded at 2 each, and col or now
bei ng graded at 1. Such score is considered good, and
i nconsistent with recent hypoxic insult or trauma

11. Following the initial newborn assessnent, Bl ane was
exam ned by Karen Dees, an advanced regi stered nurse practitioner
(ARNP). On exam nation, Ms. Dees noted Bl ane as "active," and
her physical exam nation as "unremarkabl e" or stated otherw se,
within normal limts (WNL). M. Dees conpl eted her exam nation
at or about 1:45 p.m, and executed the standard orders for
Bl ane' s adm ssion to the newborn nursery.

12. Blane transitioned for a brief period with his nother

in the | abor and delivery roomand was then transferred to the



newborn nursery, where he apparently did well until 5:20 p.m,
when he was noted with tachypnea (at a respiratory rate of 68),
slight nasal flaring, and respirations that appeared irregular.
Questionabl e circunoral cyanosis was noted, with quick return to
pi nk.

13. Blane was transported to the neonatal intensive care
unit (NICU) for evaluation by NICU staff. A the tine, he again
evi denced circunoral cyanosis, as well as an apneic epi sode, and
was provi ded bl owby oxygen and stinmulation, with quick return to
pi nk.

14. Blane was admitted to NICU (for further managenent and
observation), and placed on nonitors and under an oxyhood. Labs
were ordered (BC, ABG and CBC with differential), and
antibiotics (anpicillen and gentam cin) were prescribed for
suspect ed sepsis.

15. During the late afternoon and early evening, Bl ane was
noted with several nore apneic episodes, followed by tachypnea.
And, at 8:00 p.m, Blane was noted to exhibit extensioned
extrenmties, hypotonia, weak grasp, and deep to shallow irregul ar
non- | abored respirations.

16. At 9:00 p.m, Blane experienced a | ong apnei c spel
requiring stinmulation. No obvious seizure activity was noted,
but his eyes deviated to the left. The inpression was apnea of

unknown etiol ogy, respiratory distress of unknown eti ol ogy, and



possi bly intraventricul ar henorrhage (1VH), seizures, and
hypocal cem a. The Plan was to continue antibiotics and to
performa cranial ultrasound (to rule out a bleed).

17. The cranial ultrasound was done at 11:00 p.m, and read
as foll ows:

H STORY: Apneic spells and possible seizure
activity. Evaluation for intracranial
henmorrhage in a full term newborn infant.
FI NDI NGS: The intracranial, supratentori al
structures are well delineated and exhibit no
apparent henorrhage or nass effect. The
ventricles are not enlarged. The posterior
fossa structures are seen best sagittally and
appear unremarkabl e.
| MPRESSI ON: NO HEMORRHAGE | DENTI FI ED
During the ultrasound, Blane had anot her apnei c epi sode,
requiring anbu baggi ng.

18. At 1:00 a.m, Qctober 6, 1998, Blane was gi ven
phenobarbital for suspected seizure activity, and at 1:30 a.m,
he was intubated and placed on a ventilator because of nultiple
apnei ¢ epi sodes. Later that norning, at or about 9:00 a.m,

Bl ane was transferred to Shands Hospital at the University of

Fl ori da (Shands Hospital), a |l evel 3 neonatal intensive care
facility, where he remained until October 17, 1998, when he was
di scharged to his nother's care.

19. Wile admtted to Shands Hospital, Blane underwent a

nunber of studies to identify the cause of his difficulties



(sei zures/ apnea). Anpbng those studies was an EEG as wel |

of the head, done on COctober 6, 1998. The EEG was read, as

foll ows:
The CT of
20.

conpared with the CT exam of COctober 6, 1998.

reported,

| MPRESSI ON:  This is an abnormal EEG because
of the presence of sharp waves seen over the
frontocentral and tenporal regions. This is
consi stent with but not diagnostic of a

sei zure disorder. In addition, positive
sharp waves are al so noted over both tenpora
regions. This is consistent with a diagnosis
of intraventricul ar henorrhage or
periventricul ar | eukonmal aci a.

the head was reported, as follows:

The peripheral cortical areas in the ACA and
MCA distributions bilaterally have nmarkedly
decreased attenuation and | oss of corti cal
sulci. These changes are nobst pronounced on
the right. There is no evidence for
intracrani al henorrhage. There is no

evi dence of herniation at this tinme. The
basal ganglia, thal anus, and cerebellum are
i ntact.

| MPRESSI ON:  The peri pheral corti cal
territories in the ACA and MCA artery
distributions bilaterally have decreased
attenuation and | oss of cortical sulci.

These changes are nost pronounced on the
right and are conpatible with an anoxic brain
injury.

A head UMR study was obtained on October 7, 1998,

as foll ows:

FI NDI NGS: Cerebral MR study was obtained
10/ 7/ 98 and conpared to the 10/6/98 CT exam
There is diffuse cytogenic edema which is
conparable on the two studies and is not
evolved. The edenma corresponds to |latera

as CT

and

The results were



Regarding the results of the scan

not ed

"CT scan .

cortical areas on the right side in the

m ddl e cerebral artery zone and involves the
anterior suprasylvian, the anterior

i nfrasyl vian and basal ganglion region on the
|l eft side. This also appears to be involving
much of the mddle cerebral artery zone on
the left side. The remainder of the brain
has | ess edena or no edenma. The T1-wei ghted
i mages are hyperintense in the basal ganglion
region on the right side, indicative of
coagul ati ve necrosis in blood products, but
not distinct hematoma. The findings are
conpatible with perfusion defects in the

m ddl e cerebral artery zones bilaterally.
They do not appear to correspond to areas of
cortex to suggest trauma since the patient is
recently delivered. The renainder of the
exam nation is unremarkable. There is no

m dline shift or downward herniation.

| MPRESSI ON: Evi dence of diffuse cytogenic
edema in the mddle cerebral artery zones
bilaterally as described above. Etiology is
not apparent.

grossly abnormal -- [consistent wth]

t he attendi ng neonat ol ogi st

di ffuse hypoxic/ischemc insult, of recent timng, although it is

not possible to pin down the exact timng."

final

21.

CT of the head to reassess his cerebral edena. That

Finally, at 7:57 a.m, Cctober 15, 1998, Bl ane had a

was reported, as follows:

COWPARI SON: Conti nuous axial CT inmages were
obtai ned of the brain. Those dated 10/15/98
are directly conpared to prior dated 10/ 6/98.

FINDI NGS: Again seen is ischemc

encephal opathy. Miltiple vascul ar
territories show areas of ischem a/infarct.
The ischem ¢ core now contains blood products

10

exam



and radi ographi ¢ appearance consistent with
coagul ative necrosis. No hematoma is seen.
When conpared to prior images there is
decreased edema with now vi sualization of the
| ateral ventricles. Decreased nmass effect
when conpared to prior inmages is seen

| MPRESSI ON: Known i schem ¢ encephal opat hy
w th bl ood products now seen in the ischemc
core. Decreased edema. Less nmass effect.

The cause and timng of Blane's brain injury

22. To address the issue of whether Blane's brain injury
was "caused by oxygen deprivation or nechanical injury occurring
in the course of |abor, delivery, or resuscitation in the

i medi ate post-delivery period in a hospital," as required for
coverage under the Plan, Petitioners offered nedical records
relating to Ms. Pearson's antepartum and i ntrapartum course, as
wel |l as Blane's birth and subsequent devel opnent. (Petitioners
Exhibits 1 and 2). Portions of those records have been addressed
supra, and other salient portions of those records wll be
addressed infra. Additionally, Petitioner Janet Pearson
testified on her owmn behalf, and offered the testinony of

Janet Luna (Ms. Pearson's nother) and the deposition testinony
of Laura Law (Ms. Pearson's sister). Respondent offered the
deposition testinony of Dr. M chael Duchowny, a physician board-

certified in pediatric neurology, and Dr. Charles Kal stone, a

physi ci an board-certified in obstetrics and gynecol ogy.

11



23. As for the cause and tinmng of Blane's brain injury, it
was Dr. Duchowny's opinion that the injury Blane suffered was,
nmore likely than not, intrauterine acquired, and attributable to
events which occurred prior to |abor and delivery. 1In so
concl udi ng, Dr. Duchowny observed that contrary to what one would
expect if Blane had suffered a recent neurological injury, his
Apgar scores were good, his arterial blood gases were nornmal, and
he required no assistance ot her than bl owby oxygen. It was al so
Dr. Duchowny's opinion that Blane's brain injury was not caused
by oxygen deprivation or nmechanical injury. (Respondent's
Exhibit 1, pages 25 and 26). As for the cause of Blane's injury,
it was Dr. Duchowny's opinion that it was nost |ikely associ ated
with a stroke or series of strokes suffered late in term
(Respondent's Exhibit 1, pages 23 and 24). For simlar reasons,
Dr. Kal stone, like Dr. Duchowny, was of the opinion, based on his
review of the nedical records, including the fetal nonitor
strips, that Blane's presentation (during |abor and delivery) was
not consistent with a brain injury caused by oxygen deprivation
or nmechani cal injury occurring in the course of |abor, delivery,
or resuscitation. As for the cause, as well as the timng of
Blane's injury, Dr. Kalstone deferred to others, such as a
pedi atric neurol ogi st, who were nore suited to address that

i ssue. (Respondent's Exhibit 2, page 14).

12



24. Petitioners did not offer any expert testinony to
support their view that Blane's brain injury was occasi oned by
oxygen deprivation or mechanical injury occurring in the course
of labor, delivery, or resuscitation in the i medi ate post -
delivery period in the hospital. Petitioners did, however, offer
the testinony of Petitioner Janet Pearson, Janet Luna and
Laura Law on two matters: the actions of the nursing staff,
whi ch they perceived to be an effort to forestall Blane's
delivery; and their opinions regarding Blane's condition on
delivery. These matters, Petitioners believe, were not
consi dered by Respondent's experts (because they were not
contained within the medical records), and they contend such
matters conpel the conclusion that Blane's injury was occasi oned
by oxygen deprivation or nechanical injury occurring in the
course of |abor, delivery, or resuscitation in the i medi ate
post - del i very peri od.

25. Wth regard to the first matter, Petitioner
Janet Pearson and her witnesses testified that a nurse gl oved-up,
pl aced her hand inside Ms. Pearson's vagi na, and placed her hand
on Blane's head to forestall delivery until the doctor could
arrive. Petitioners suggest the nurse's act was inproper and nmay
have resulted in injury to Blane; however, they offered no
conpetent proof to support such contention. Indeed, the only

testinony on the natter was gi ven by Doctors Kal stone and

13



Duchowny who observed that, under the circunstances of this case,
the nurse's action was unlikely to have caused any injury to
Blane. In this regard, Dr. Kal stone, responding to questions by
counsel for Petitioners observed:

Q Let ne ask you, Doctor, hypothetically,
assum ng that at sonetinme during the |abor

t hat Bl ane was mani pul ated by one or nore
nurses in such a fashion as to push his head
back into or farther up the birth canal
assum ng that type of manipulation, is that
the type of notor force that could cause an
injury?

A. If the nurses were trying to hold the
baby in, so to speak, then I wouldn't expect
it would cause significant damage like this
baby has. The ki nds of danage that that
thing, that that kind of action can cause,

al though 1've never seen it, would be if
there was |i ke intracrani al henorrhage that
caused the problem that is actual trauns,
and its hard to traumati ze a baby's head by
pushing it back up, but that woul d be one
mechanism that if you caused an intracrani al
henmorrhage, so to speak, and | didn't see any
evidence of that in the record, in the CT
scan. There was nothing suspicious in the
baby's records that | could tell that that
was a brain henorrhage, but that would be one
possi bl e nmechani smthat one at |east would

| ook for.

And the other would be if that in sonme way
can cause an oxygen deprivation, which |'ve
never seen it . . . [do] that, again, I
haven't seen this done that often, sonetines
we intentionally push a baby's head up when
the cord prol apses to keep them off the cord.

There's a decrease in the fetal heart
sonetimes by refl ex when you push on the

14



baby's head, but it usually wouldn't cause
brai n damage or significant problem and if
it did, I would expect it, that the baby
woul d come out in poor condition if this
occurred right before the doctor arrived, but
this baby was born with an APGAR of 8 and 9
at one and five mnutes, which were nornmal,
so | would think that if there was anything
that the nurses did that caused the oxygen
deprivation, that, first of all, I would
think that would be unlikely that it would
cause that, just what they could be able to
do with their hands. And second of all, |
would think it wouldn't have been the kind of
thing that woul d have danaged t he baby and

t hen the baby canme out w thout show ng signs
of being asphyxiated. [Respondent's Exhibit
2, pages 15-17].

Dr. Duchowny's opinions on the matter were strikingly simlar to
those of Dr. Kalstone. (Respondent's Exhibit 1, pages 20-22, 24,
and 32).

26. Wth regard to the second nmatter, Ms. Pearson and her
W tnesses testified as to their observations regardi ng Bl ane's
condition on delivery, which they contend supports an Apgar score
substantially | ower than the score recorded at birth.®
Petitioners al so suggest that the Apgar scores recorded by the

nurse were nost likely inflated because of a "certain self-

interest notive . . . , if, and in the event, that they indeed
were pushing himback in, holding him . . . to wait for the
doctor to get there." (Petitioners' proposed final order,

par agraph 28). Consequently, since Respondent's experts relied

on the Apgar scores of record in rendering their opinions,

15



Petitioners suggest their opinions should be rejected, and a
conclusion drawn that Blane's injury was caused by oxygen
deprivation that occurred during the course of |abor, delivery,
or resuscitation. Petitioners' contention is rejected.

27. In rejecting Petitioners' contention, it is initially
observed that, where, as here, there was no show ng that the
nursing staff acted inproperly, or that their actions could
reasonably cause injury to the infant, there was no conpelling
reason for fabrication. Mreover, follow ng delivery, Blane was
al so exam ned by Ms. Dees, who discerned no apparent abnormality,
and Bl ane's course in the newborn nursery did not raise any
concern until approximately 4 hours of age. Under such
circunstances, it is doubtful that Blane's initial Apgar scores
were inflated by the nursing staff at delivery. Additionally, it
i s observed that, while Petitioners offered testinony which, if
credited, might warrant a reassessnment of Bl ane's Apgar scores,
they failed to offer any expert testinony or other conpetent
proof as to what that score would be. Consequently, any
reassessnent of Bl ane's Apgar scores woul d be founded on
speculation. Finally, it is observed that the opinions of
Doct ors Duchowny and Kal stone were not predicted sinply on
Bl ane's Apgar scores. Rather, their opinion that Blane's injury
was not caused by oxygen deprivation or nechanical injury

occurring in the course of |abor, delivery, or resuscitation, was

16



al so prem sed on evidence which denonstrated that Blane's
arterial blood gases were normal, he required no assistance at
birth other than bl owby oxygen, and the fetal nonitor strips
failed to reveal any event consistent with fetal conprom se.

28. Accordingly, it nust be concluded that the proof failed
to denonstrate that Blane suffered a "birth-rel ated neurol ogi cal
injury" since the proof failed to denonstrate that, nore |likely
than not, his inpairnents were associated with a brain or spina
cord injury caused by oxygen deprivation or nmechanical injury
occurring in the course of |abor, delivery, or resuscitation in
the i mmedi ate post-delivery period in the hospital.

CONCLUSI ONS OF LAW

29. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject nmatter of,

t hese proceedings. Section 766.301, et seq., Florida Statutes.
30. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensati on Plan was established by the Legislature "for the
pur pose of providing conpensation, irrespective of fault, for
birth-rel ated neurological injury clains" relating to births

occurring on or after January 1, 1989. Section 766.303(1),
Fl ori da Stat utes.

31. The injured "infant, his personal representative,
parents, dependents, and next of kin," may seek conpensation

under the Plan by filing a claimfor conpensation with the

17



Di vision of Adm nistrative Hearings. Sections 766.302(3),
766.303(2), 766.305(1), and 766.313, Florida Statutes. The
Florida Birth-Rel ated Neurol ogical Injury Conpensation

Associ ation, which adm nisters the Plan, has "45 days fromthe
date of service of a conplete claim. . . in whichto file a
response to the petition and to submt relevant witten
information relating to the issue of whether the injury is a
birth-rel ated neurological injury.” Section 766.305(3), Florida
St at ut es.

32. If NICA determines that the injury alleged in a claim
is a conpensable birth-related neurological injury, it may award
conpensation to the clainmant, provided that the award i s approved
by the adm nistrative |law judge to whomthe claimhas been
assigned. Section 766.305(6), Florida Statutes. |If, on the
ot her hand, NI CA disputes the claim as it has in the instant
case, the dispute nust be resolved by the assigned admnistrative
| aw judge in accordance with the provisions of Chapter 120,
Florida Statutes. Sections 766.304, 766.307, 766.309, and
766. 31, Florida Statutes.

33. In discharging this responsibility, the admnistrative
| aw j udge nust nake the foll ow ng determnati on based upon the
avai | abl e evi dence:

(a) Wiether the injury claimed is a birth-

rel ated neurological injury. If the claimnt
has denonstrated, to the satisfaction of the

18



adm nistrative | aw judge, that the infant has
sustained a brain or spinal cord injury
caused by oxygen deprivation or nechani cal
injury and that the infant was thereby
rendered permanently and substantially
mental |y and physically inpaired, a
rebuttabl e presunption shall arise that the
injury is a birth-rel ated neurol ogical injury
as defined in s. 766.303(2).

(b) Whether obstetrical services were
delivered by a participating physician in the
course of labor, delivery, or resuscitation
in the imedi ate post-delivery period in a
hospital; or by a certified nurse mdwife in
a teaching hospital supervised by a
participating physician in the course of
| abor, delivery, or resuscitation in the
i mredi ate post-delivery period in a hospital.

Section 766.309(1), Florida Statutes. An award nmay be sustai ned
only if the adm nistrative | aw judge concl udes that the "infant
has sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." Section 766.31(1), Florida Statutes.

34. Pertinent to this case, "birth-rel ated neurol ogi cal
injury" is defined by Section 766.302(2), Florida Statutes, to
mean:

injury to the brain or spinal cord of a
live infant weighing at | east 2,500 grans at
bi rth caused by oxygen deprivation or
mechani cal injury occurring in the course of
| abor, delivery, or resuscitation in the
i mredi ate post-delivery period in a hospital,
whi ch renders the infant permanently and
substantially nmentally and physically
inmpaired. This definition shall apply to
live births only and shall not include

19



disability or death caused by genetic or
congeni tal abnormality.

35. As the claimants, the burden rested on Petitioners to
denonstrate entitlenent to conpensation. Section 766.309(1)(a),

Florida Statutes. See also Balino v. Departnent of Health and

Rehabi litative Services, 348 So. 2d 349, 350 (Fla. 1st DCA 1977),

("[T] he burden of proof, apart fromstatute, is on the party
asserting the affirmative i ssue before an admnistrative
tribunal").

36. Here, the proof failed to support the conclusion that,
nore likely than not, the brain injury Blane suffered was caused
by oxygen deprivation or nechanical injury occurring in the
course of labor, delivery, or resuscitation in the inmedi ate
post -delivery period in the hospital. Consequently, the record
devel oped in this case failed to denonstrate that Bl ane suffered
a "birth-related neurological injury,”™ within the nmeani ng of
Section 766.302(2), Florida Statutes, and the subject claimis
not conmpensabl e under the Plan.® Sections 766.302(2), 766.309(1),

and 766.31(1), Florida Statutes. See also Florida Birth-Rel ated

Neur ol ogi cal I njury Conpensati on Association v. Florida Division

of Adm nistrative Hearings, 686 So. 2d 1349 (Fla. 1997), and Nagy

v. Florida Birth-Rel ated Neurol ogical |Injury Conpensation

Associ ation, 27 Fla.L. Wekly D591a (Fla. 4th DCA March 13, 2002).
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37. Were, as here, the adm nistrative | aw judge determ nes

that ". . . the injury alleged is not a birth-rel ated
neurological injury . . . he [is required to] enter an order [to
such effect] and . . . cause a copy of such order to be sent

imediately to the parties by registered or certified mail."
Section 766.309(2), Florida Statutes. Such an order constitutes
final agency action subject to appellate court review Section
766.311(1), Florida Statutes.

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the petition for conpensation filed by Bl ane
Earl Pearson and Janet Pearson, as parents and natural guardi ans
of Blane Earl Pearson, Jr., a mnor, be and the sanme is hereby
denied with prejudice.

DONE AND ORDERED t his 21st day of March, 2002, in

Tal | ahassee, Leon County, Flori da.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 21st day of March, 2002.

ENDNOTES

1/ At hearing, the parties agreed that Petitioners be allowed to
take the deposition of Laura Law post-hearing, and to submt the

deposition as Petitioners' next nunmbered exhibit. As noted, that
deposition has been received as Petitioners' Exhibit 5.

2/ At the tine of the taking of Dr. Kal stone's deposition, he
had not had the opportunity to review the fetal nonitor strips.
Thereafter, he reviewed the strips and on August 13, 2001,
executed an affidavit, which was filed of record Septenber 7,
2001, wherein he averred:

3. The opinions delivered in this affidavit
are all within a reasonabl e degree of nedica

probability.

4. | gave deposition testinony in the case
of Bl ane Earl Pearson on June 11th, 2001 at
6:00 p.m

5. Subsequent to giving said testinony |
have reviewed Fetal Heart Rate Monitor strips
fromthe birth of Blane Earl Pearson

6. The opinions | gave during ny deposition
have not changed after review ng said strips.

It is still my opinion that Blane Earl
Pearson did not suffer a birth-rel ated
injury.

At hearing, the parties stipulated that, if called to testify,
Dr. Kalstone would testify that he:

reviewed the fetal nonitor strips from
the birth of Blane and that the opinions he
gave during the course of his deposition have
not changed after viewing the strips, and it
is still his opinion that Bl ane did not
suffer a birth-rel ated neurol ogi cal injury.
(Transcript, page 5)
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3/ Between 7:58 a.m and 9:19 a.m, there were five instances
when tachycardia was noted (at 7:58 a.m, 803 a.m, 8:09 am,
8:44 a.m, and 8:50 a.m); however, between each episode the
fetal heart rate was reassuring, with good reactivity and
variability. A last episode of tachycardia was noted at 10:12
a.m, which was also followed by a reassuring fetal heart rate,
wi th good reactivity and variability. Dr. Charles Kal stone, a
physi ci an board-certified in obstetrics and gynecol ogy, exam ned
the nedical records related to Blane's birth at Al achua Genera
Hospital, including the fetal nonitor strips, as well as the
records related to Blane's subsequent adm ssion to Shands
Hospital at the University of Florida, and concluded that the
epi sodes of tachycardia noted during |abor were not significant
or, stated otherw se, were not a reflection of fetal conprom se.
Dr. Mchael Duchowny, a physician board-certified in pediatric
neurol ogy, was of a simlar opinion. Notably, Petitioners

of fered no proof to the contrary.

4/ At 11:48 a.m, Ms. Pearson was noved to a sitting position
for the epidural, and at 12:04 p.m, the epidural was

adm nistered. In the interim tw incidents of bradycardia were
detected (one at 11:58 a.m, and another at 12:01 p.m), and
foll owi ng the epidural another episode was detected (at

12:06 p.m). As for those episodes, Dr. Kal stone was of the
opinion that they were not a reflection of fetal conprom se
because they were isolated, and the infant's heart rate recovered
to normal and continued normal throughout the rest of | abor.
Again, Petitioners offered no proof to the contrary.

5/ Interestingly, although not dispositive on the issue of

Bl ane's condition on delivery, on October 6, 1998, at 10:30 a.m,
staff at Shands's Hospital noted the foll ow ng conment from

Bl ane's father: "Dad stated he didn't understand what the ot her
hospital did to his baby because he cane out fine."

(Petitioners' Exhibit 1, Nursing Intervention/Qutcome notes,
Shands Hospital).

6/ Petitioners conplain that there was no medi cal advi sory panel
review of this claimand, consequently, no panel report, with a
recomendation as to whether the injury for which the claimwas
filed was a birth-rel ated neurological injury, as required by
Section 766.308, Florida Statutes. However, that provision of
the Pl an was repeal ed, effective July 1, 2001. Laws of Florida,
Chapter 2001-277, Section 151
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COPI ES FURNI SHED
(By certified mail)

Samuel Hankin, Esquire
305 Northeast First Street
Gai nesville, Florida 32601

Lynn Larson, Executive Director
Fl orida Birth-Rel ated Neurol ogi cal

I njury Conpensation Associ ation
1435 Pi ednont Drive, East, Suite 101
Post O fice Box 14567
Tal | ahassee, Florida 32312

B. Forest Hamilton, Esquire
Post Ofice Box 38454
Tal | ahassee, Florida 32315-8454

Bradley WIlianms, MD.
717 Sout hwest 4th Avenue
Gai nesville, Florida 32601

Shands Hospit al
801 Sout hwest 2nd Avenue
Gai nesville, Florida 32601

Ms. Charl ene W I I oughby

Agency for Health Care Adm nistration
Consuner Services Unit

Post O fice Box 14000

Tal | ahassee, Florida 32308

Mar k Casteel, General Counsel
Depart nent of |nsurance

The Capitol, Lower Level 26

Tal | ahassee, Florida 32399-0300
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing one copy of a Notice of Appeal with the Agency Clerk of the
Di vision of Adm nistrative Hearings and a second copy, acconpani ed
by filing fees prescribed by law, with the appropriate D strict
Court of Appeal. See Section 120.68(2), Florida Statutes, and

Fl orida Birth-Rel ated Neurol ogical |Injury Conpensati on Associ ation
v. Carreras, 598 So. 2d 299 (Fla. 1st DCA 1992). The Notice of
Appeal nust be filed within 30 days of rendition of the order to
be revi ewed.
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